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MASTER SUBSCRIPTION AGREEMENT
TERMS AND CONDITIONS

BY CLICKING THE "I ACCEPT" BUTTON OR OTHERWISE ACCEPTING THIS AGREEMENT, YOU AGREE TO FOLLOW AND BE BOUND BY THE TERMS AND CONDITIONS OF THIS AGREEMENT WITH SCIQUEST INC. DBA JAGGAER (“JAGGAER”). IF YOU ARE ENTERING INTO THIS AGREEMENT ON BEHALF OF A COMPANY OR OTHER LEGAL ENTITY, YOU REPRESENT THAT YOU HAVE THE AUTHORITY TO BIND SUCH ENTITY TO THE TERMS AND CONDITIONS OF THIS AGREEMENT AND, IN SUCH EVENT, “YOU” AND “YOUR” AS USED IN THIS AGREEMENT SHALL REFER TO SUCH ENTITY. 
1.  DEFINITIONS. In addition to the terms defined elsewhere in the Agreement, the terms set forth in this Section 1 shall have the following meanings:
1.1. “Agreement” shall mean these Master Subscription Agreement Terms and Conditions and the Terms of Service posted at http://www.jaggaer.com/terms-of-service/.
1.2. “Affiliates” shall mean any entity which directly or indirectly controls, is controlled by or is under common control with the subject entity. “Control,” for purposes of this definition, means direct or indirect ownership or control of more than 50% of the voting interests of the subject entity. JAGGAER and You agree that Affiliates of You may access JAGGAER Applications and Services from JAGGAER by entering into an agreement with JAGGAER. 
1.3.  “Authorized Users” shall mean (i) Your employees, contractors, subcontractors and outsourcing vendors and (ii) employees, contractors, subcontractors and outsourcing vendors of any Affiliates or other entities designated as being authorized by You to access and use the JAGGAER Applications and Services, in each case who have been supplied user identification and passwords by You. Any use by contractors, subcontractors or outsourcing vendors acting on Your behalf shall be subject to the terms of the Agreement and You remain responsible for its obligations and for the activities and omissions of such third parties. 
1.4. “Effective Date” shall mean the date you first click to accept the Terms and Conditions of this Agreement. 
1.5. “Your Data” shall mean data generated, uploaded or transmitted by Authorized Users using the JAGGAER Applications. 
1.6.  “Professional Services” shall mean any implementation, training, consulting, data migration, conversion, integration or other services provided by JAGGAER to You.
1.7.  “JAGGAER Applications” shall mean those software applications made available to You by JAGGAER via a Subscription. 
1.8. “Services” shall mean the Support Services and Professional Services.
1.9.  “Subscription” shall mean the right of Authorized Users to access the JAGGAER Applications and certain Professional Services during the Subscription Term.
1.10. “Supplier Enablement Services” shall mean those services used to deliver any supplier enablement-related JAGGAER Applications to You, as described in the Terms of Service.
1.11.  “Support Services” shall mean the maintenance and support services described in the Terms of Service, and provided in connection with the JAGGAER Applications.
1.12. “Terms of Service” shall mean those Support Services and Professional Services terms posted at http://www.jaggaer.com/terms-of-service/, which are incorporated herein. You acknowledge and agree you have read, understand and agree to be bound by the Terms of Service. 
1.13.  “You” and “Your” refers to the individual or entity that has executed this Agreement.
2.  CHANGES; COOPERATION. 
2.1.  Changes. In connection with JAGGAER’s efforts to continually improve the JAGGAER Applications and Services, JAGGAER may from time to time develop and make available to JAGGAER’s clients, free of charge, enhancements, upgrades, updates, improvements, modifications, extensions and other changes to the JAGGAER Applications, Services and Terms of Service (“Changes”). JAGGAER shall provide You reasonable, advance notice of all Changes to the JAGGAER Applications, Services and Terms of Service in order to, among other things, enable You to prepare for upcoming releases, learn about new features, and access key information about the JAGGAER Applications, Services and Terms of Service. In no event may JAGGAER make any Changes that materially and adversely impact YOUR use of the JAGGAER Applications or Services. You hereby authorize JAGGAER to implement such Changes. 
2.2. Cooperation.  You acknowledge that the successful and timely provision of the JAGGAER Applications and Services shall require Your good faith cooperation as it pertains to Your duties and obligations under the Agreement.  JAGGAER shall not be liable for any failure to provide the JAGGAER Applications and Services to the extent arising from Your failure to cooperate in good faith with JAGGAER.
2.3. Terms.  JAGGAER shall provide the JAGGAER Applications and Services to You pursuant to these Terms and Conditions. 
3.  USE OF THE JAGGAER APPLICATIONS AND SERVICES. 
3.1. Proprietary Rights. This is a subscription agreement for use of the JAGGAER Applications. The Agreement is not a sale, or assignment and transfer, of any software. You agree that JAGGAER, its licensors or its suppliers retain all right, title and interest (including all patent, copyright, trade secret and other intellectual property rights) in and to the JAGGAER Applications, the Services, Services deliverables and any and all related and underlying software (including interfaces created by JAGGAER), databases, technology, reports and documentation, and any adaptation, modification, derivation, addition or extension to the JAGGAER Applications and Services. Except for the Subscription granted hereunder, nothing in the Agreement gives You any right, title or interest in or to the JAGGAER Applications, the Services or any related documentation.
3.2. JAGGAER License.  JAGGAER hereby grants to You a nontransferable, non-exclusive license during the Subscription Term, to allow Authorized Users to access and use the JAGGAER Applications for Your internal business purposes.  

3.3. Use Guidelines.   
3.3.1. The JAGGAER Applications are provided to You for use only as expressly set forth in the Agreement, and You will not use the JAGGAER Applications in whole or in part for any other use or purpose.  In particular, You will not, and will not allow any third party to: (i) decompile, disassemble, reverse engineer or attempt to reconstruct, identify or discover any source code, underlying ideas, underlying user interface techniques or algorithms of the JAGGAER Applications by any means, or disclose any of the foregoing; (ii) except as expressly set forth in the Agreement, provide, rent, lease, lend, or use the JAGGAER Applications for timesharing, subscription, or service bureau purposes; (iii) sublicense, transfer or assign the JAGGAER Applications or any of the rights or licenses granted under the Agreement; or remove or obscure any trademark, product identification, proprietary marking, copyright or other notices provided with the JAGGAER Applications or related documentation.
3.3.2. You shall not: (i) use the JAGGAER Applications for storage, possession, or transmission of any information, the possession, creation or transmission of which violates any state, local or federal law; (ii) transmit Your Data using the JAGGAER Applications that infringes upon or misappropriates the intellectual property or privacy rights of any third party; (iii) perform any load testing of the JAGGAER Applications or attempt to probe, scan or test the vulnerability of the JAGGAER Applications without JAGGAER’s prior, written consent; or (iv) log into a server or account that You are not authorized to access. 
3.4. Your Responsibilities. You are responsible for all activity occurring under Authorized User accounts and for each Authorized User’s compliance with all terms and conditions of the Agreement. You shall have sole responsibility for the accuracy, quality, integrity, legality, reliability and appropriateness of all Your Data generated, uploaded and transmitted by You and Authorized Users. You shall use commercially reasonable efforts to prevent unauthorized access to, or use of, the JAGGAER Applications and notify JAGGAER immediately of any unauthorized use of any password or account or any other known or suspected breach of security. 
3.5. Authorized Users. 
3.5.1. The Subscription to the JAGGAER Applications is granted solely to Authorized Users and shall not be shared with any third parties, except as set forth in Section 1.2 above. The number of Authorized Users accessing the JAGGAER Applications shall not exceed the maximum number of Authorized Users authorized by JAGGAER.  User Subscriptions are for named users and cannot be shared or used by more than one user but may be reassigned from time to time to new Authorized Users who have replaced previous Authorized Users because previous Authorized Users terminated an employment or some other prior relationship with You, changed job status or function, or otherwise no longer require ongoing use of the JAGGAER Applications. 
3.6. Your Data. You own all right, title and interest in, and to, all Your Data. In connection with Your use of the JAGGAER Applications, JAGGAER is provided access to Your Data. You hereby grant to JAGGAER a worldwide, non-exclusive, fully paid-up license to use the Your Data to the extent necessary to provide You the JAGGAER Applications and Services. JAGGAER may use the Your Data in an anonymous, aggregated format with data provided by other third parties (making it impossible to identify You, or any individual transaction from the data) to better serve our You.  
3.7. Protection of Your Data. Your Data is deemed Confidential Information under this Agreement and JAGGAER shall maintain the confidentiality of Your Data in accordance with its confidentiality obligations under this Agreement. Additionally, JAGGAER shall maintain, at a minimum, industry standard administrative, physical and technical safeguards for protection of the security, confidentiality and integrity of Your Data. 
4. TERM AND TERMINATION.

4.1. Term of the Agreement. The Agreement is effective during the Subscription Term unless the Agreement is terminated earlier, pursuant to the Terms and Conditions set forth herein.  
4.2. Term of Subscription. The Subscription term to the JAGGAER Applications shall begin on the Effective Date and expire when You cease using the JAGGAER Applications and Services. (the “Subscription Term”). 
4.3. Termination for Cause.  Either party may terminate the Agreement by written notice if the other party commits a material breach and fails to cure such breach within thirty (30) days following receipt of written notice of such breach.
4.4. Effect of Termination.  Upon any termination or expiration of the Agreement (i) JAGGAER will terminate Your access to the JAGGAER Applications and will cease providing the Services; (ii) You shall immediately cease any and all use of and access to any JAGGAER Applications; and (iii) each party hereunder shall return to the other party any and all Confidential Information of the other party in its possession. 
5.  WARRANTY.

5.1. JAGGAER Applications Warranty. JAGGAER hereby warrants that the JAGGAER Applications will operate in substantial conformity with the then-current published specifications. In the event of any failure of the JAGGAER Applications to perform in substantial conformity to such specifications, JAGGAER will, at JAGGAER’s sole option, and as Your sole and exclusive remedy, either (i) repair the applicable JAGGAER Applications or (ii) terminate the Agreement and/or the Subscription to the JAGGAER Applications and refund to You a sum equal to the Subscription fees paid for the period during which the JAGGAER Applications were rendered unusable, prorated on a monthly basis.
5.2. Services Warranty. JAGGAER represents and warrants that it will perform the Services in a good, workmanlike and professional manner. Your remedy for breach of the warranties in this paragraph shall be the re-performance of the relevant Services free of charge.
5.3. DISCLAIMER OF WARRANTIES.  EXCEPT FOR THE WARRANTIES CONTAINED IN THIS SECTION 5, JAGGAER MAKES NO WARRANTIES REGARDING THE JAGGAER APPLICATIONS AND SERVICES. JAGGAER SPECIFICALLY DISCLAIMS ANY AND ALL OTHER WARRANTIES, WHETHER EXPRESS OR IMPLIED, INCLUDING WITHOUT LIMITATION, ANY IMPLIED WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR NONINFRINGEMENT. JAGGAER DOES NOT WARRANT THAT ACCESS TO THE JAGGAER APPLICATIONS WILL BE UNINTERRUPTED OR ERROR-FREE, THAT ALL DEFECTS AND ERRORS IN THE JAGGAER APPLICATIONS WILL BE CORRECTED, OR THAT THE JAGGAER APPLICATIONS AND SERVICES WILL MEET YOUR PARTICULAR REQUIREMENTS OR EXPECTATIONS.  JAGGAER DOES NOT PROVIDE ANY WARRANTIES REGARDING THE ACCURACY OF DATA OR INFORMATION PROVIDED BY THIRD PARTIES. JAGGAER SHALL NOT BE LIABLE OR RESPONSIBLE FOR ANY DELAYS, INTERRUPTIONS, SERVICE FAILURES AND ANY OTHER PROBLEMS ARISING FROM YOUR USE OF THE INTERNET, ELECTRONIC COMMUNICATIONS OR ANY OTHER SYSTEMS. THE PROVISIONS OF THIS SECTION ALLOCATE THE RISKS UNDER THE AGREEMENT BETWEEN JAGGAER AND YOU.  JAGGAER’S PRICING REFLECTS THIS ALLOCATION OF RISK AND THE LIMITED WARRANTIES SPECIFIED HEREIN.
6.  JAGGAER INDEMNIFICATION. 

6.1. JAGGAER Indemnification. JAGGAER shall defend, indemnify and hold You harmless from and against any and all claims, suits, proceedings, losses, damages, liabilities, costs and expenses (including, without limitation, reasonable attorneys’ fees) arising out of any claims, demands, suits or proceedings brought by a third party alleging that the JAGGAER Applications infringe upon any patent, copyright or trademark or misappropriate any trade secret or other intellectual property rights of any third party. JAGGAER shall have no obligation to indemnify You to the extent any alleged patent infringement arises out of (a) the use of the JAGGAER Applications in combination by You with other data, products, software, processes or materials not provided or authorized by JAGGAER; (b) the modification of the JAGGAER Applications by a party other than JAGGAER; (c) any unauthorized use of the JAGGAER Applications or (d) Your Data. Should the JAGGAER Applications as used by You infringe, or in JAGGAER’s commercially reasonable opinion be likely to infringe, JAGGAER shall, at its option and sole expense:  (i) procure for You the right to continue to use the JAGGAER Applications, (ii) modify the JAGGAER Applications to eliminate any such claim that might result from their use hereun​der, provided such modification does not adversely affect the functional capabilities of the JAGGAER Applications or (iii) replace the JAGGAER Applications with equally suitable, compatible and functionally equivalent non-infringing JAGGAER Applications at no additional charge to You.  If none of these options is commercially practicable, then the Agreement may be terminated by JAGGAER without further obligation or liability on the part of either party hereto except that JAGGAER agrees to promptly refund to You the fees paid by You for the portion of the Subscription Term for which the JAGGAER Applications would no longer be available to You. This Section 6 states the entire liability and obligation of JAGGAER, and Your exclusive remedy, with respect to any intellectual property infringement relating to the JAGGAER Applications.
6.2. Procedures. JAGGAER’s indemnification obligations are conditioned upon You: (i) giving JAGGAER prompt written notice of any claim, action, suit or proceeding for which You are seeking indemnity; (ii) granting control of the defense and settlement to JAGGAER (except that JAGGAER shall not enter into any settlement of a claim that imposes any obligations upon You without Your consent, which consent will not be withheld unreasonably); and (iii) reasonably cooperating with JAGGAER at JAGGAER’s expense.
7.  CONFIDENTIAL INFORMATION.
7.1. Obligations. During the term of the Agreement and for a period of three (3) years after the date of termination or expiration of the Agreement, each party: (i) shall treat as confidential all Confidential Information (as defined below) provided by the other party; (ii) shall not use such Confidential Information except as expressly permitted under the terms of the Agreement or otherwise previously authorized in writing by the disclosing party; (iii) shall implement reasonable procedures to prohibit the disclosure, unauthorized duplication, reverse engineering, disassembly, decompiling, misuse or removal of such Confidential Information; and (iv) shall not disclose such Confidential Information to any third party. Without limiting the foregoing, each party shall use at least the same degree of care to prevent the disclosure of the other party’s Confidential Information as it uses to prevent the disclosure of its own Confidential Information, and shall in any event use no less than a reasonable degree of care. “Confidential Information” shall mean all confidential information of a party, whether written or oral, and whether in paper or electronic format, disclosed to a receiving party that is designated in writing or identified as confidential at the time of disclosure or should be reasonably known by the receiving party to be Confidential Information due to the nature of the information disclosed and the circumstances surrounding the disclosure. Your Data and Confidential information related to either party’s customer lists, customer information, products, technical information, pricing information, pricing methodologies, Supplier-provided information or information regarding the disclosing party’s business planning or business operations shall be deemed Confidential Information without any marking or further designation.
7.2. Exceptions. Notwithstanding the above, the receiving party’s nondisclosure obligations shall not apply to information that: (i) was generally available to the public at the time it was disclosed, or becomes generally available to the public through no fault of the receiving party; (ii) was known to the receiving party at the time of disclosure as shown by written records in existence at the time of disclosure; (iii) was developed independently by the receiving party prior to the disclosure, as shown by written records in existence prior to the disclosure; (iv) is disclosed with the prior written approval of the disclosing party; (v) becomes known to the receiving party from a source other than the disclosing party without breach of the Agreement by the receiving party and in a manner which is otherwise not in violation of the disclosing party’s rights; or (vi) is disclosed pursuant to the order or requirement of a court, administrative agency, or other governmental body, provided that the receiving party shall provide reasonable advance notice to enable the disclosing party to seek a protective order.
8.  LIMITATIONS OF LIABILITY. NEITHER PARTY, ITS AFFILIATES, DIRECTORS, OFFICERS, EMPLOYEES, AGENTS OR CONTRACTORS, SHALL BE LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, INCIDENTAL, SPECIAL, CONSEQUENTIAL, PUNITIVE OR EXEMPLARY DAMAGES OR LIABILITY (INCLUDING REASONABLE ATTORNEYS’ FEES) THAT RESULT FROM OR ARE RELATED TO THE AGREEMENT OR ANY OF THE JAGGAER APPLICATIONS, WHETHER IN CONTRACT OR TORT OR UNDER ANY OTHER THEORY OF LIABILITY, EVEN IF THE OTHER PARTY HAS BEEN INFORMED OF THE POSSIBILITY OF SUCH DAMAGES OR LIABILITY. IN ANY EVENT, THE AGGREGATE LIABILITY OF EITHER PARTY RELATED TO OR ARISING OUT OF THE AGREEMENT OR ANY OF THE JAGGAER APPLICATIONS, WHETHER IN CONTRACT, TORT OR UNDER ANY OTHER THEORY OF LIABILITY, SHALL NOT EXCEED ONE HUNDRED THOUSAND DOLLARS ($100,000).  The limitations of liability under this Section shall not apply to any obligations and liabilities arising from violations by either party hereunder of Sections 3 or 7 of the Agreement, or any indemnification provided BY JAGGAER under Section 6 of the Agreement. 
9. GENERAL PROVISIONS.
9.1. Governing Law.  The Agreement shall be governed by and construed in accordance with the laws of the State of North Carolina, without application of North Carolina conflicts of laws principles and without application of the United Nations Convention on the International Sale of Goods. 
9.2. Severability. If any provision of the Agreement is held to be invalid or unenforceable for any reason, it shall be deemed omitted and the remaining provisions will continue in full force without being impaired or invalidated in any way.  The parties agree to replace any invalid provision with a valid provision that most closely approximates the intent and economic effect of the invalid provision.
9.3. Waiver. The waiver by either party of a breach of any provision of the Agreement will not operate or be interpreted as a waiver of any other or subsequent breach.  

9.4. Assignment. The Agreement shall be binding upon the parties’ respective successors and permitted assigns.  Neither party shall assign the Agreement, and/or any of its rights and obligations hereunder, without the prior written consent of the other party, which consent shall not be unreasonably withheld. Notwithstanding the above, either party may assign or transfer the Agreement upon a change of control or pursuant to a sale of all or substantially all the stock or assets of the assigning party. 
9.5. Independent Contractors. The parties to the Agreement are independent contractors. There is no relationship or partnership, joint venture, employment, franchise or agency created hereby between the parties. Neither party will have the power to bind the other or incur obligations on the other party’s behalf without the other party’s prior written consent.
9.6. Publicity. Neither party may issue any press release regarding the Agreement without the other party’s prior written consent. Either party may include the name and logo of the other party in lists of customers and vendors, regardless of format or media.
9.7. Notices. Unless otherwise stated in the Agreement, any notices required to be given under the terms of the Agreement, shall be in writing and either delivered personally, delivered by a nationally or internationally recognized overnight courier service or sent by registered or certified mail. Notices to JAGGAER shall be addressed to: JAGGAER, 3020 Carrington Mill Blvd., Suite 100, Morrisville, NC 27560, Attention: General Counsel, with a copy to the Chief Financial Officer. Notices to You shall be directed to the contact and address you specify to JAGGAER in writing. Notices shall be deemed to have been received: (i) on the day given if delivered by hand (securing a receipt evidencing such delivery); (ii) on the second day after notice is sent, if sent by an overnight courier service; or (iii) on the fifth day after notice was mailed, if sent by registered or certified mail.

9.8. Survival.  All provisions of the Agreement relating to proprietary rights, payment of fees accrued, confidentiality and non-disclosure, indemnification and limitation of liability shall survive the completion of the Services or any termination of the Agreement.
9.9. Force Majeure.  Neither party will be liable to the other for any failure to meet its obligations under the Agreement where such failure is caused by events beyond its reasonable control such as failure of communications networks, inability to timely obtain instructions or information from the other party, governmental action, fire, storms, floods or other acts of God, provided that the party seeking to rely on such circumstances gives written notice of such circumstances to the other party hereto and uses reasonable efforts to overcome such circumstances. 
9.10. Subsequent Modifications.  No amendment, alteration or modification of the Agreement shall be effective or binding unless it is set forth in a writing signed by duly authorized representatives of both parties. 
9.11. Entire Agreement.    The Agreement, including these Terms and Conditions and the Terms of Service, constitutes the entire agreement between the parties in connection with the subject matter hereof, and supersedes all prior and contemporane​ous agreements, understandings, negotia​tions and discussions, whether oral or written, of the parties, and there are no warran​ties, representations and/or agreements among the parties in connection with the subject matter hereof except as set forth in the Agreement.. No modification or amendment to the Agreement shall be binding upon the parties except to the extent set forth in writing and signed by duly authorized representatives of JAGGAER and You. 
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